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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.c. 20554

IN THE MATTER OF

THE CHEYENNE RNER SIOUX )
TRIBE TELEPHONE AUTHORITY'S )
AND US WEST COMMUNICATIONS, )
INC. 'S JOINT PETITION FOR )
EXPEDITED RULING PREEMPTING )
SOUTH DAKOTALAW)

EX PARTE COMMENTS OF THE UNITED STATES DEPARTMENT OF JUSTICE
AND THE UNITED STATES DEPARTMENT OF THE INTERIOR

The Department of Justice and the Department of the Interior submit these comments

concerning the Cheyenne River Sioux Tribe Telephone Authority's ("CRSTTA") and US West

Communications, Inc. 's Joint Petition for Expedited Ruling Preempting South Dakota Law

("Joint Petition"). These comments are submitted pursuant to 47 C.F.R. § 1.1206.

I. INTRODUCTION

Sovereign immunity is a fundamental aspect of tribal governments that is protected from

state diminution pursuant to federa1law. South Dakota has interpreted and applied S.D.

Codified Law § 49-31-59 in such a manner that it requires a tribe to either waive its sovereign

immunity or be prohibited from acquiring a telephone exchange in South Dakota. The cost

exacted by the application of the state statute is an unacceptably high price in that it runs afoul of

federal law protections of tribal sovereign immunity. The practical effect is that § 49-31-59

prohibits tribes from acquiring a telephone exchange in South Dakota. Thus, §49-31-59 creates

a barrier to entry in the telecommunications market for the CRSTTA and any other federally

recognized tribe in violation of 47 U.s.c. § 253. Accordingly, the Federal Communications



Commission should preempt this state law.

II. FACTUAL BACKGROUND

On December 20, 1994, US West and the proposed purchasers ofthe 67

telecommunication exchanges requested the South Dakota Public Utilities Commission

("SDPUC") to declare "that the sale and transfer did not require SDPUC approval or,

alternatively, that the SDPUC knew of no reason why the sale and transfer should not occur."

Joint Petition at A-2. On March 30, 1995, South Dakota enacted the law which is the subject of

the Joint Petition. 1

After reviewing the proposed sales under § 49-31-59, the SDPUC approved the sale and

transfer of all the exchanges except for three exchanges to be purchased by the CRSTTA and

one exchange to be purchased by the Beresford Municipal Telephone Company.2 Despite

finding that the CRSTTA "currently provides adequate service to its present customers" and

'Section 49-31-59 requires the SDPUC to consider:

[T]he protection of the public interest, the adequacy of local telephone service,
the reasonableness of the rates for local service, the provision of911, Enhanced
911, and other public safety services, the payment of taxes, and the ability of the
local exchange company to provide modem, state-of-the-art telecommunications
services that will help promote economic development, tele-medicine, and
distance learning in rural South Dakota.

S. D. Codified Law § 49-31-59.

2The Beresford sale was denied on the basis that a state law, different than the one
challenged in this proceeding, prohibited a municipal telephone company from owning
and operating an exchange that is outside municipality boundaries. See Joint Reply of
the Cheyenne River Sioux Tribe Telephone Authority and US West Communications,
Inc. to the Comments of the South Dakota Public Utilities Commission Opposing the
Joint Petition for Preemption at 10.
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"has the ability to provide [modem, state-of-the-art telecommunications] services," the SDPUC

concluded that the sales were not in the public interest and denied the applications. 3 Joint

Petition Attachments 2, 3, and 4 at 9. Rather than explicitly refer to the CRSTTA's refusal to

waive its sovereign immunity, as the SDPUC had done in its earlier decisions that were reversed

by the state court, the SDPUC pulled a slight of hand and denied the sales on the basis that it

believed that "there is no enforcement mechanism that would require CRSTTA to pay gross

receipts taxes" and that it was "unable to require, as a condition of the sale" that the CRSTTA 1)

"offer all existing services currently offered by US West"; 2) "not increase current local rates for

18 months"; and 3) "not change any current extended area service arrangements without prior

approval by the Commission." Joint Petition Attachments 2, 3, and 4 at 7,8. Although couched

in terms of "no enforcement mechanism" and "unable to require, as a condition of the sale",

South Dakota's underlying, unspoken basis for its denial was the Tribe's refusal to waive its

sovereign immunity.4

3In evaluating whether the sale was in the public's interest, the SDPUC refused to
consider the CRSTTA's dispute resolution mechanism which provides customers with a
forum to seek redress of any service complaints. See Department of Justice Attachment
1; Joint Petition at A-9; Attachment 7 at 123-24, 129-30, 133-34. As set forth below,
any aggrieved customers presumably would have a right to bring suit in federal court to
challenge the jurisdiction of the Cheyenne River Sioux Tribe after exhaustion of tribal
remedies. National Farmers Union Insurance Companies v. Crow Tribe ofIndians, 471
U.S. 845 (1985).

4 The South Dakota Supreme Court affirmed the SDPUC's interpretation and
application of the law.
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III. ARGUMENT

A. Tribal Sovereignty is a federally protected right and is not subject to diminution by
States.

"[I]ndian tribes still possess those aspects of sovereignty not withdrawn by treaty or

statute, or by implication as a necessary result of their dependent status." United States v.

Wheeler, 435 US. 313,323 (1978). "The common law sovereign immunity possessed by

[tribes] is a necessary corollary to Indian sovereignty and self-governance." Three Affiliated

Tribes of the Fort Berthold Reservation v. Wold Engineering, 476 US. 877,890 (1986). "As a

matter of federal law, an Indian tribe is subject to suit only where Congress has authorized the

suit or the tribe has waived its immunity." Kiowa Tribe of Oklahoma v. Manufacturing

Technologies Inc., 118 S.Ct. 1700, 1702 (1998). "[I]n the absence of federal authorization,

tribal immunity, like all aspects of tribal sovereignty, is privileged from diminution by the

States." Three Affiliated Tribes, 476 US. at 891; see also Kiowa, 118 S.Ct. at 1703. A state

statute which prohibits a tribe from access to state court absent a waiver of its sovereign

immunity is preempted by federal law. Three Affiliated Tribes, 476 US. at 883.

With regard to off-reservation activities, Indian tribes are generally subject to non-

discriminatory state laws. "Absent express federal law to the contrary, Indians going beyond

reservation boundaries have generally been held subject to non-discriminatory state law

otherwise applicable to all citizens of the State." Mescalero Apache Tribe v. Jones, 411 US.

145,148-49 (1973) (emphasis added). "To say substantive state laws apply to off-reservation

conduct, however, is not to say that a tribe no longer enjoys immunity from suit. ... [t]here is a

difference between the right to demand compliance with state laws and the means available to
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enforce them." Kiowa, 118 S.C!. at 1703. Accordingly, in general, a state may apply non-

discriminatory state laws to off-reservation tribal activities. Absent a waiver of tribal sovereign

immunity, however, the state may not enforce those laws against the tribe in federal, tribal, or

state court. See Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe of

Oklahoma, 498 US. 505,514 (1991). This is not to say that a state is otherwise without

remedies. A state could enter into an agreement with a tribe concerning regulatory and taxation

issues. Id. at 514. Further, a state may be able to bring an action against tribal agents or officers

for prospective relief and damages. Id. Thus, although sovereign immunity prevents a state

from pursuing perhaps the most efficient remedy of a court action against a tribe, it does not

leave a state without any enforcement mechanisms or remedies with regard to its legally entitled

rights.

B. Section 49-31-59 creates a barrier to entry into the telecommunications market in that it
prohibits the CRSTTA and any other federally recognized tribe from acquiring a
telephone exchange in South Dakota.

In 1996, Congress authorized the FCC to preempt any state law that "prohibit[s] or [has]

the effect of prohibiting the ability of any entity to provide any interstate or intrastate

telecommunications service." 47 US.c. § 253(a).5 Congress defined "telecommunications

service" as "the offering of telecommunications for a fee directly to the public ... regardless of

the facilities used." 47 U.S.c. § 153(46). Section 253(a) and 47 US.C. § 153(46), "read

5The legislative history explains the importance of this Section to the entire Act.
"States have granted ... certain exclusive franchises, not allowing competition ... and if
we are having deregulation here, removal of barriers to entry, we have to take this step."
141 Congo Rec. S8175 (daily ed. June 12, 1995.) "[S]ection [253] goes to the very heart
of this bill because removal of barriers to entry is what we are trying to accomplish." IJL
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together, provide that no state or local requirement may prohibit or have the effect of prohibiting

any entity from providing any offering of telecommunications directly to the public for a fee

regardless of the facilities used." In the Matter of the Public Utility Commission of Texas, 13

F.C.C.R. 3460, ~ 74 (FCC 1997) (emphasis added). Accordingly, the FCC must first determine

whether the challenged law "may prohibit or have the effect of prohibiting the ability of any

entity to provide any telecommunications service." In the Matter of the Petition of the State of

Minnesota, 1999 WL 1244016, ~11 (FCC 1999).

The South Dakota statute challenged by US West and the CRSTTA has the effect of

prohibiting an Indian tribe from providing telecommunication services through the acquisition of

a telephone exchange. South Dakota's application of the challenged statute has resulted in the

approval of all the US West sales except those to the CRSTTA6 This fact alone is prima facie

evidence that the statute has the effect of prohibiting tribes from providing telecommunications

services through the purchase of a telephone exchange.

Further, the undeniable conclusion is that the underlying basis for denying the sales to

the CRSTTA, pursuant to § 49-31-59, was its sovereign immunity. As explained above, the

CRSTTA's sovereign immunity is a federally protected right not subject to diminution by South

Dakota. Instead of explaining that it was denying the sales due to the CRSTTA's sovereign

status, the SDPUC blankly stated that it had "no enforcement mechanism" to collect taxes from

6See n.l, supra.
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the CRSTTA and that it was "unable to require" certain conditions of sale. 7 The CRSTTA's

sovereign immunity is the only explanation as to why the SDPUC allegedly had "no

enforcement mechanism" or was "unable to require" certain conditions of sale.8 Although the

SDPUC did not explicitly condition approval of the sales upon a waiver ofthe CRSTTA's

sovereign immunity, it most certainly interpreted and applied the statute to require denial absent

a waiver of tribal sovereign immunity. The South Dakota Supreme Court affirmed the

SDPUC's application of the statute. Thus, the effect of South Dakota's statute is that it creates a

barrier to entry into the telecommunications market for any Indian tribe seeking to purchase a

telephone exchange within South Dakota. Cf. Three Affiliated Tribes of the Fort Berthold

Reservation v. Wold Engineering, 476 U.S. 877 (1986) (federal law preempts state statute which

conditions tribal access to state court only upon waiver of tribal sovereign immunity).

C. Section 49-31-59 is not competitively neutral and is not necessary to safeguard the rights
of subscribers who are not tribal members.

Having established that the statute has the effect of prohibiting the CRSTTA and any

other federally recognized Indian tribe from providing telecommunications service through the

purchase of a telephone exchange, the Commission must next consider whether the statute falls

7As earlier stated, the CRSTTA's sovereign immunity may preclude the SDPUC
from pursuing the remedy of a legal action against the CRSTTA, but that is not to say
that the SDPUC is without remedies to collect any taxes to which it is lawfully entitled or
ensure continued services. See Oklahoma Tax Commission, 498 U.S. at 514 ("There is
no doubt that sovereign immunity bars the State from pursuing the most efficient
remedy, but we are not persuaded that it lacks any adequate alternatives.").

8Interestingly, without reference to the CRSTTA's longstanding sovereign
immunity, the SDPUC found that the CRSTTA currently provides adequate service to its
present customers and has the ability to provide state-of-the-art telecommunications
services. See Joint Petition Attachments 2, 3, 4 at 9.

7



within the exceptions set forth in sections 253(b) and (C).9 States may enact laws to prohibit

entry only if they do so

on a competitively neutral basis, ... [and the law is] necessary to preserve and advance
universal service, protect the public safety and welfare, ensure the continued quality of
telecommunications services, and safeguard the rights of consumers.

47 U.S.c. § 253(b); or

to manage the public rights-of-way or to require fair and reasonable compensation from
telecommunications providers, on a competitively neutral and nondiscriminatory basis,
for use of public rights-of-way on a nondiscriminatory basis, if the compensation
required is publicly disclosed by such government.

47 U.S.c. § 253(c). The competitively neutral requirement of § 253(b) is "with respect to, and

as between, all of the participants and potential participants in the market at issue." In the

Matter of Silver Star Telephone Company, Inc., 13 FCC Red. 16356,' 11 (1998) (emphasis

added). "At the very least, 'competitive neutrality' for purposes of 253(b) does not countenance

absolute exclusion ...." In the Matter of AVR, L.P. D/B/A Hyperion of Tennessee, 1999 WL

335803, , 17 (FCC 1999).

With respect to potential tribal purchasers of telephone exchanges, § 49-31-59 is hardly

neutral. If two equally capable service providers seek to purchase a telephone exchange

-- a tribal purchaser which possesses sovereign immunity and another purchaser which

does not -- § 49-31-59 favors the applicant that does not possess sovereign immunity. In fact, as

set forth above, § 49-31-59, as applied by the SDPUC and affirmed by the South Dakota

Supreme Court, requires the denial of a tribal applicant absent a waiver of sovereign immunity.

9South Dakota does not assert that the challenged statute falls within the
exceptions provided by section 253(c). Therefore, these comments do not address
whether the challenged statute falls within that section.

8



Accordingly, § 49-31-59 is not competitively neutral in that the statute absolutely excludes tribal

entities which refuse to waive its sovereign immunity.

Nor is § 49-31-59 necessary to safeguard the rights of consumers. An absolute

prohibition to entry into the telecommunications market will be preempted if less restrictive

means are available to achieve the legitimate goal. In the Matter of Classic Telephone, Inc., 11

FCC Red. 13082 (FCC 1996). A "reasonable" state law or decision that creates a barrier to entry

will be preempted if it is not "necessary" to achieve the protections set forth in § 253(b). In the

Matter of New England Public Communications Council Petition for Preemption Pursuant to

Section 253, 1996 WL 709132 (FCC 1996).

The SDPUC argues that the statute and disapproval of the sales to the CRSTTA is

necessary to safeguard the rights of telephone subscribers who are not tribal members. See

Comments of the South Dakota Public Utilities Commission at 17-18. The operating history of

the CRSTTA, however, demonstrates that denial of the sales is not "necessary" to safeguard the

rights of the public. The CRSTTA has served the Eagle Butte, Dupree, South Dupree, Isabel,

and La Plant exchanges for the past 21 years with few complaints regarding service. See Joint

Petition at 5. During the SDPUC hearings, the CRSTTA provided ample evidence to support

the SDPUC's finding that the CRSTTA provides adequate service to its customers and has the

ability to provide modem state-of-the-art services. See Joint Petition Attachments 2, 3, 4, at 9
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and Attachment 7 at 123-134. 10 Moreover, the CRSTTA has explained to the SDPUCthat it

intends to provide such quality service in the future and upgrade its services as necessary. See

Attachment 7 at 124-127,131-137. The inevitable conclusion is that complete exclusion ofthe

CRSTTA from purchasing the exchanges is not necessary to safeguard the rights of consumers

given that South Dakota has other adequate, alternative avenues available to safeguard the rights

of consumers. The CRSTTA's operating history, its statements on the record before the SDPUC

concerning its plans of providing quality services, and the fact that it will be subject to non-

discriminatory state laws with regard to off-reservation activities, establish that § 49-31-59, as

applied by the SDPUC and affirmed by the South Dakota Supreme Court, is not necessary to

safeguard the rights of consumers. Accordingly, § 49-31-59 does not fall within the exception

set forth in § 253(b).

loIn the event that customers have complaints, the CRSTTA has provided a
dispute resolution mechanism by which customers may seek redress for their complaints.
See Department of Justice Attachment 1; Joint Petition at A-9; Attachment 7 at 123-24,
129-30, 133-34. Moreover, any aggrieved nonmembers presumably will have a right to
bring suit in federal court to challenge the jurisdiction of the Cheyenne River Sioux Tribe
after exhaustion of tribal remedies. National Farmers Union Insurance Companies v.
Crow Tribe ofIndians, 471 U.S. 845 (1985). In other words, the CRSTTA's subscribers
are not without remedies.

10



IV. CONCLUSION

For the reasons set forth above, the FCC should grant the CRSTTA's and US West's

Petition for Preemption.

orb
Dated this~ day of January, 2000

Respectfully submitted,
LOIS 1. SCHIFFER
Assistant Attorney General
Environment and Natural Resources

Division

a ~~S.ROBERTS
Department of Justice
Environment and Natural Resources
Division

Indian Resources Section
P.O. Box 44378
Washington, DC 20026-4378
(202) 305-0269
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Owl River Telephone, Inc.
Board of Directors Resolution No. 97-05-28-07

1'1l0CEDURES FOIl IU!S0 LUTJON OF DISI'UTES

111e Cheyc"no nlyer Sioux Tribe Tolephone AUlho.ily C"Tdcrhone AuthoritY') adopll

,fils RcsoluHon to eSlahllsh procedures ror rc.solullon ordisputes reaardlng Ih. Tdepflunll

Authority's prDvlsion nr telecommunications services 10 .U SlIblClibcn oCielephone exc:hUlgu

ownd lU\d operatcd by Ihe TelelJhone Alllbo.lly.

sac. I. AUllJOlllZA,.rON.

(a) Tlle Telephone Alilhoth)' Is chartered by Cheyenne Rivet SIOIllC or,lbai Ordinance No.

24, "nell, .uthorized ""der Ihol ulbnl nrdinnnce 10 own and oretale lelelJllone ~c;hangel whldn

'la,d whhnut the c"lcJlor bO""llarlos or lhe Cheyenne River Incllan llalcrv.llnn

(b) '11,0 Telcllhcmo AUlhnrlly Is .Iso I ..thnrlzcd by Cheyenne River Sioux Tribal

Orllinlnee Nn. 2"1 In SUe and he sued III It, cOIltnrale "nme "Iton IllY conlllc', cl.im or obligilion

K,l,ing utll otll! acllvhlcs relallllg I" Ihe proylllo" oCtclecomlUunic"tloll' service'.

(c) The Telel'lInne AUlhnrity Is ""0 luthorized by Cheyenne ltlver Sioux Tlibal

Ordinance Nn. 201 In IAl:e luch ftJrther acllnns IS are commnnly enSlsed III by corrarate bodies DC

similar chancter I! Ille Dnard arnireclnrs or II,. Telephnne Authnrity, and wlJth tbe Doard or

I>lrccloU of Ihe Tclcllhollc AUlhorhy dccms neccsul)' ,,"d approprl"le.

SEC. 2. !'URrOSI!..

La) Cnnslstclli wllh ils IUlhnrlty under Cheyenlle River Sioux Tribal Ordinance No. 24,

EXHIBIT1



Dutn Mny 8, J997

the Telephone Authority ILdupUlhese dispute resolution proceduras in order to provide II Corum

In which 1111 subscribers 10 telephone exchftJ1ge:s owned And operated by Ihe Telephone AutboJity.

whether "viU,in or wilhout Ihe exterior boundnries uf the Cheyenne: River Indian Re.llen'ntion, may.
present their disputes and seek redress thereor.

(b) Consistent with Ils authority under Cheyelule River Sioux TribRJ Ordinance No. 24.

the Telephone: AUlhorily waive:! irs inu'lunity Crorn suit ill Ihe Cheyenne Rivcr Slow:. Tribal Court

ror lhe limited purpose ur pruvidinG .11 subscribeu tu lelephone exchanges owned and ('Iperated

by Ihe Telephone Authority with Q mearu oCredresl Cor displltcs regarding the provision or

teleconununications serviCe! by lhe Telellhone Authurity. Such ,edtes' shall not Include money

da,nllge:s RI,,,rt from the: reimbursement of funds previously paid to the Telephone Authurity by nn

aggrieved subscriber.

(c) The procedures ror hearing and resolving dJlrutcs set forth herein are intended to

p,ovide nil sU\JscriUCf! 10 telcphone cxcl"mges ~wr\cd and operaled by lhc Tdcphone Authority

with due process aClaw.

SEC. 3. INDEPENDENT lIEARlNG EXMUNER.

(a) The Telephone Autho,ily shall hile an lmJepcrnJent Hearing Eumlner to hear disputd

blouChl by SUbSC1ibcls to 'clcpholle cltcl.angcs oWllcd lind Ol'l:rllted by lhe Telephune Authotity

lelalive to the proyi~iun nflelecummunicalions services by the Telephone Authority.

(I) The l.nclepenclent liearing ExMliner shllll not be a member orthe Cheyenne

Iliver Sioux]rihe. but shAll have eXJlerien~e in anu be r.'Ul1ilillr with dispute resolution processes.

2



Df nil May 3, 1997.

(2) The Board ufDireetors onhe Telephone Authority !Ihal1 determine in Its sole

discretion whether to hire nil Independent Hearing ExamJner for II specific lime period to hear

vn,iou", disputes, or 10 hire an Jndependent I1earlng Examluer fot each specific dill[,ute. The

BODrd ofJJireclors Clf Un: Telephone Authority shalf also determine in its sole dIscretion the

mllnner and llrnount of l':onlpens:ttlClIl Ihc Telephune Authurity shall pay the Indepcndent IJearing

r!JC:uuincr_

(b) The Independent Beruing Examiner sl'all lirat consider lII1y dispute regarding the

provision uflelecnnfllluniclltiuns services by the Tclephone Authoriry. Such first hearing shaU be

in the nature of lU1 ac!lnl"lstralive procet:dillg.

(c) 11'e subscriber or subscribc:r. of. telephonG exehang. owned and operated U)' the

Telephane Authority scek.ing resolutiun uf a dispute regarding the prnvlsion of

teleconulluniclulOlls services by the Telephone Authority ntay present evidence and testirnony

supporting his, her ur lheir position in 4ny dispute with rhe Telephone AulhOlily, and may be

rC:f1f(".$enlcd by counsel belCm: the Jnd~l,endentHearing Examiner.

(d) The TeJel'honc Authority l11ay present evidence and testimuny in its defense and may

be represented by counsel before the Independent IIearing ExaJnlncr.

(e) I\ficr due consideration or the facts underlying it dispute., and lhe te.~limun)' llI1d

evidencc I'resented by lhe pilI-ties to dispute, lhe Independent Hearing 1!xaminer 5hftll render.

decfslon.

_ (I) 1\11 decisions rendered by thc: Independent nc~ni"g Examiner slulll be binding

-- ----------- -----------
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Dran May 8, 1997

upon the ,ubsaiber or sub,criben bringinl1lae dispute and upon the Telephone Authority, unless

the subscriber or subscribers or II telephone exchange owned and operated by Ihe Telephone

Authority, or the Telephone Authority seeJa review oftbe decision of Ule Independent lIearlnS

Ex;unincr in the Cheyenne River Sioux Tribal Court porsuant to Section "I of this Resol"tion,

(2) All decisions rendered by the Independent lIearing Exnlllincr ,hall be in

..,rltlng llnd sha.1I be $crved by U.S. Mail upon lilt panics to disputes before lhe Independent

.lk..·ulng E."CaJnlner. "nd "pcn Ihe Telephone Authorlly. l'he Independent flearlng examiner shall

aha post all'wrltten clcclsions for a rensonable time In " conspicuous pl:lcc In the office' oCtile

Telephone AuUaorily for public inspection.

{e} All evidence and testimony ptesented to the Independent Ilearing EXllminer shall

become p.ut oCthe Ildtrlini,trativc record underlying the di,pute,

SEC. ... lUOlCIAL REVIEW OF INDEPENDENT HEARING EXAMINER
lJEClSIONS.

(II) If, liner 1\;\".·in8 exhllu.stcd lIefrnlnisln,tive remedies lIS provided by Section 3 ofthis

Rcsolurlort. tlte SUb3cribcr or 3ubscribcr! or D telcphone exchange owned and operated hy the

Tele"hone Authority, or the l"elerhone Authority is or are dissatisfied with rho decision oCUte

Jndepcndcl1llJeilrlnc E:ullliner, the subscriber or su"seribers, or the Telcphune Authurily nlay

bri"g :\n aetlan lor rcview or lhe Independent Hcnril1B Examiner', decillion in the Cheyclulc lUver

Siuux Tribrd Cuurt within 30 dnYll of the isslJ:tnce of the Independent Ilcarine ~arnlner's

deci~ion.

(1) The parly 5ccldllg review of. decisiun ur lhe Independeill Hearing E~amincr

..
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Dr:Ul May 8, 1997

must me I petilion for reviaw ofsuch decision willI the Independent IIc:uinS Examiner a.nd the

Cheyenne ltiver Sioux Trib.l Court, and must noUry an pnrties to lIle dispute: rCl:ardinl: ""hid, (lie

Independent IIearing Examiner Issued such decision of Ute petition (ot review by ,cnoU1g aD

IJlIrliq. copy oCthe petition 'br review by u.s. Mail.

(2) Failure 10 seek review \vilhin 30 "'oy! of lbe issuance of .hc Independent

I1earing Examiner's decision shaJJ result in tlte finality oflhe decision.

(b) A patty mllY SeeK review ora decision onhe Independcnt Hearing Examiner when

the pllrty I.t;serts that the decision \Vas:

(J) Arbitrary, capricious, an abuse of discretion, or OdlCrwillC not in accordance

with law;

(2) Contrary to the laws, regulations and ordinances ofthc Chcycnnc RIver Sioux

Tribe:, alld Iny applicable laws oCthe UnilcdSllltes; or

(3) Unsupported by substantial evidence and/or testimony presented to lb.

Independent IIearing Examiner.

(e:) Upon receiving n pelition ror revIew of" decision of the Illdepcndentllcarine

fiuminer, the [ndependenf lle:trll1B Examiner shall fonval d the administrative record to die

Cheyenne River Sioux l"ribal Court.

(d) Any review by the Cheyenne River Sioux Tn"bal Court ofa deciJion oC die

Independent HCluing EXft,niner shftU be appellate In nature upon the standards let fonh in

subsection (U) uflhis section 4, llhall defer to the Independent nearinSllxllmlner'. ractual

s

I~ \
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determInations. and sh." not be lie llOYD.

SEC. S. SUBSCRIBER ADVlSORY COMMJTIEE.

(8) 11aer8 is hereby eSlftblished a Subscriber AdvIsory Conunillee.

(1) nl. Subscn'ber Advisory Ce:"nflliltee !III,," be conlpriscd ur Ihree sub,criber"

.t least oCwhorn shaJl not be .nentben urU.e CheyetUIC RJver SIoux l'rihe, ufeldllelc:phone

exchange owned Md operated by the Tetephone Authorily.

(1) The BOllrd oeDlrectors or lh. Telephone Authority shnll 8,Jl)0Int the

Sub.ctiber AdvIsory ConunJllee members ror a pCliod oCone year. At the md ufune year, the

Board of Uireclou flllly lIppointlhree ne\Y Subscriber Adviso. y COllun;Hcc IIIcmben. or may

eJect to extend Ihe CUlU!1I1 IItclllbe,,' lentil ror an additionlll yenr, not to cllcccd three cOlllecutive

ycnrs nC service.

(b) The Dunrel ofUirectol5 uf lIlC: TcJephonc Authority .hall consult with the Sub.erlbet'

Advisory CommIttee on all mnlten related to:

(I) IlruIJosed iucrellscs intire tates charged by tile Telelrhone Authurily rur the

JlI ovisiort oC telecomll1unlcatlons services; and

(2) I'ropused reductions in the tclceonunulIlc;tlfon, services Itfuvided by tlta

Telc~lJhone Authority.

(c) ·111e Board o(Uilectors ufthc Telephone AuthorIty shall consult wilh the Subscriber

Advisory Committee Iniur to lalcirlS a"y onhe aelions described subaccUol1 (U) ofthis s~ion S.
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Adopted: May 28, 1997

SEAL

~J~J
- Board or Directors-Secretary

It



CERTIFICATE OF SERVICE

I, Gail Robinson, certify that copies ofthe Ex Parte Comments of the United States
Department of Justice ~?I]the United States Department of the Interior was sent by messenger or
overnight mail this ~day of January, 2000, to the following:

Chairman William Kennard
Federal Communications Commission
445 12 th Street, S.W.
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Commissioner Herold Furchtgott-Roth
Federal Communications Commission
445 12 th Street, S.W.
Washington, D.C. 20554

Commissioner Gloria Tristani
Federal Communications Commission
445 12 th Street, S.W.
Washington, D.C. 20554

Commissioner Michael Powell
Federal Communications Commission
445 12 th Street, S.W.
Washington, D.C. 20554

Scott B. McElroy
Alice E. Walker
Greene, Meyer & McElroy, P.C.
1007 Pearl Street, No. 220
Boulder, Colorado 80302
(303) 442-2021

Andrew Crain
Laurie J. Bennett
1020 19 th Street, N.W., No. 700
Washington, D.C. 20036
(303) 672-2763

Lawrence E. Long
Chief Deputy Attorney General
500 E. Capitol
Pierre, South Dakota 57501-5070

William Bullard, Executive Director
Camron Hoseck, Special Assistant

Attorney General
South Dakota Public Utilities

Commission
500 East Capitol
Pierre, South Dakota 57501
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